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IN THE MATTER OF THE APPLICATION OF
ARIZONA WATER COMPANY FOR AN
EXTENSION OF THE SERVICE AREA
UNDER ITS EXISTING CERTIFICATE OF
CONVENIENCE AND NECESSITY TO
PROVIDE WATER UTILITY SERVICES

S TAFF'S  P RE-HEARING BRIEF AND
RES P ONS E TO ARIZONA WATER

C O MP ANY' S  MO TIO N TO  S TR IKE
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In support of the ir re spective  pos itions , pa rtie s  have  docke ted pre -filed te s timony. Cornman's

pre -file d  dire ct a nd re butta l te s timony dis cus s  five  is s ue s : (1) gra nt of a  CC&N in  the  a bs e nt

evidence  of a  current need and necess ity, (2) grant of a  CC&N without a  property owner's  request for

s e rvice , (3) pre fe re nce  of the  prope rty owne r a s  to the  s e rvice  provide r; (4) de s ira bility of a  s ingle

se rvice  provider for a  deve lopment or multiple  se rvice  providers , and (5) the  advantages  of integra ted

wa te r a nd wa s te wa te r s e rvice s  ove r s ta nd a lone  se rvice . P re -tile d Dire ct Te s timony of J im P oulos

a t 9. AWC's  pre -file d dire ct te s timony focuse d on whe the r AWC is  a  fit a nd prope r e ntity to provide

wa te r utility s e rvice  to the  a re a  a t is s ue . P re -file d Dire ct Te s timony of Willia m Ga rfie ld a t 3. In its

pre -filed rebutta l te s timony, AWC disputed the  applicability of the  va rious  issues  ra ised in Cornman's

23
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22 pre -file d te s timony.

S ta ff be lie ve s  tha t be ca us e  De cis ion No. 69722 ha s  confirme d tha t AWC ha s  comple te ly

fulfille d its  re quire me nts  for holding the  CC&N gra nte d by De cis ion No. 66893, the  s cope  of the

remand hearing ordered by Decis ion No. 69722 should be  consis tent with a  de le tion proceeding. The

s ta nda rd gove rning de le tion proce e dings  functiona lly dire cts  the  ma tte rs  to be  a ddre s s e d in the

re ma nd to whe the r AWC is  pre s e ntly willing a nd a ble  to provide  s e rvice  a t re a s ona ble  ra te s , or if

AWC is  not fit and prope r to hold a  CC&N.28
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A furthe r P roce dura l Orde r, da te d Fe brua ry 12, 2008, dire cte d S ta ff to re s pond to AWC's

Motion  to  S trike  Corr ma n  Twe e dy's  Irre le va n t Te s timony a nd  Exh ib its  ("Motion  to  S trike ").

Although Sta ff be lieves  tha t the  s tandards  applicable  to de le tion proceedings govern the  na ture  of the

remand proceeding, S ta ff a lso be lieve s  tha t granting the  Motion to S trike  would be  inappropria te  a s

will be  discussed furthe r be low.

6 11. DIS CUS S ION OF LEGAL IS S UES
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James  R Paul se ts  out the  re levant s tandard tha t governs  de le tion of te rritory from an exis ting

CC&N in the  ordina ry conte xt. "Only upon a  s howing tha t a  ce rtifica te  holde r, pre s e nte d with a

demand for se rvice  which is  reasonable  in light of projected need, has  fa iled to supply such se rvice  a t

a  reasonable  cos t to cus tomers , can the  Commiss ion a lte r [the  ce rtifica te  holde r's ] ce rtifica te ."James

R P a ul Wa te r Compa ny v Arizona  Corpora tion Commiss ion, 137 Ariz. 426, 429, 671 P .2d 404, 407

(1983). Tha t showing is  made  with evidence  demonstra ting tha t the  ce rtifica te  holde r is  e ithe r unable

or unwilling to provide  se rvice  a t reasonable  ra tes . Id. a t 431, 671 P .2d a t 409. Insofa r a s  the  grant or

de le tion of a C C &N re quire s  a n e xa mina tion of the  public inte re s t, J a me s  P  P a ul is  cle a r tha t the

public inte re s t re quire s  tha t a  ce rtifica te  holde r "re ta in its  ce rtifica te  until it is  una ble  or unwilling to

16 provide  needed service  a t a  reasonable  ra te ." Id. a t 430, 671 P .2d a t 408.
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A grea t dea l of pre-filed tes timony provided by Corr man, however, appears  to suggest tha t the

s co p e  o f h e a rin g  ma y co n te mp la te  is s u e s  n o t re la te d  e ith e r to  th e  ce rtifica te d  p ro vid e r's
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re s pons ive ne s s  to the  obliga tions  of holding a C C &N (tit a nd prope r e ntity) or to  the  e conomic

suita bility of the  pa rticula r provide r. For e xa mple , Corr ma n ra ise s  is sue s  re la ting to a  curre nt ne e d

for se rvice  and the  prope rty owner's  pre fe rence  a s  to who the  se rvice  provide r will be . See  Ag., P re -

filed Direct Tes timony of J im Poulos .

De cis ion No. 66893 a rticula te d s ufficie nt public inte re s t ba s e s  for the  gra nt of the  origina l

The  is s ua nce  of De cis ion  No. 69722  de te nnine d  the24

25
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CC&N s ubje ct to  va rious  conditions .

sa tis faction of those  conditions . To the  extent tha t the  additiona l evidence  Cornrnan proposes  to offe r

pe rta ins  to current need for se rvice  and prope rty owner pre fe rence , these  issues  a re  re levant only to

the  initia l gra nt of a  CC&N. The  pre s e nt re ma nd is  not for the  purpos e  of de te nnining wha t e ntity

should hold the  CC&N. To the  extent tha t the  te s timony la rge ly goes  to the  point tha t the  CC&N was

2
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pre ma ture ly gra nte d, J a me s  R P a ul s ta te s  in FN 3 a t 430, 671 P .2d a t 408 tha t a  de cis ion to de le te  a

CC&N ca n be  e xpla ine d but not jus tifie d  on tha t ba s is .  S im ila rly,  the s e  a dditiona l is s ue s  Corr m a n

ra is e s  m a y provide  a  fa c tua l ba ckdrop  for the  de le tion  proce e ding  but the y a re  no t o f the m s e lve s

de te nnina tive  of the  m a tte r a t ha nd. "Th o u g h  [p re m a tu re  g ra n t o f C C &N] m a y h e lp  e xp la in  th e

Com m is s ion's  tre a tm e nt of this  ca s e , it doe s  not jus tify the  Com m is s ion's  de cis ion." Id

To the  e xte nt tha t re a s ona ble ne s s  of the  ra te s  for the  s e rvice  provide d is  a n is s ue , te s tim ony

re la ting to  whe the r AWC's  re te ntion of a  CC&N will ha ve  the  e ffe c t of incre a s ing the  cos ts  borne  by

the  ra te pa ye rs  is  c le a rly with in  the  s cope  of a  de le tion  proce e d ing . The re  is  p re s e n tly no  a c tive

a p p lic a t io n  b y a n  a lte rn a tiv e  p ro v id e r fo r th e  s a m e  te rrito ry,  h o we v e r. Cornm a n 's  te s tim ony

re ga rd ing  the  com pa ra tive  cos t a dva nta ge s  of in te gra te d  s e rv ice  provide rs  ove r u tilitie s  tha t de a l

e xc lus ive ly in  wa te r or wa s te wa te r m a y ha ve  ha d re le va nce  if the  na ture  of th is  proce e ding wa s  in

fa ct a  compa ris on of two utilitie s  s e e king to obta in the  s a me  CC&N te rritory

J a m e s  P  P a u l c la rifie s  tha t a  d is tinc tion  e xis ts  in  the  a na lys is  o f g ra n ting  a n  in itia l CC&N

from  a  CC8LN de le tion a na lys is . O n ly in  th e  in it ia l C C &N gra n t is  the re  a ny com pa ris on  o f the

"ca pa bilitie s  a nd qua lifica tions " of com pe ting a pplica nts . J a m e s  R  P a u l a t 430,  671 P .2d  a t 408

Cornm a n's  pre -file d te s tim ony re ga rding com pa ra tive  cos t a dva nta ge s  to utilitie s  ope ra ting unde r a n

inte gra te d s e rvice  m ode l c le a rly a tte m pts  to  d is tinguis h AWC's  s e rvice  m ode l a s  if th is  proce e ding

we re  a  com pe ting  CC&N a pplica tion . J a me s  R P a ul is  c le a r,  howe ve r,  tha t a fte r gra nt of a  CC&N

the  CC&N holde r m us t be  give n a n opportunity to  re s pond to  a  re a s ona ble  de m a nd for s e rvice , a nd

the n fa il to  s upply s uch s e rvice  a t re a s ona ble  cos t be fore  the  CC&N ca n be  a lte re d. Id .  a t 429, 67 l

2 1 P .2d a t 407
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He re , Comina n re que s ts  de le tion from AWC's  te rritory without a llowing AWC to ha ve  a n

opportunity to se rve  prior to the  initia tion of the  de le tion process . This  ra ise s  the  lega l ques tion, wha t

is  the  na ture  of the  public inte re s t inquiry gove rning a  proceeding unde r these  conditions . Ordina rily

the  only circumstance  in which a  de le tion proceeding is  posed to remove  te rritory without giving the

certifica te  holder an opportunity to demonstra te competence is  in the  context of a  compla int and orde r

to show cause why the  ce rtifica te  holde r s hould pos s e s s  a ny CC&N. In thos e  circums ta nce s , the

inquiry na rrows  to whe the r the  public inte re s t fa vors  a va iling a  de ficie nt ce rtifica te  holde r of a n
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Conmla n's  re que s t for de le tion is  not pre mis e d on a  pre s e nt, ha rmful de ficie ncy in s e rvice

provide d by AWC. Esse ntia lly, wha t re ma ins  is  whe the r the  CC&N should not ha ve  be e n gra nte d in

the  firs t ins ta nce  to AWC. As James  R Paul ide ntifie d, it is  insufficie nt to show tha t the  public ne e d

and necess ity has  not a risen ye t as  a  bas is  for de le ting a  CC&N. Id. FN 3 a t 430, 671 P .2d a t 408. To

proce e d with the  de le tion unde r the  conditions  Corr ma n re que s ts  would re quire  more  tha n me re

incons is te ncy of the  initia l CC&N gra nt with the  public inte re s t, but tha t the  public inte re s t is  dire ctly

confronte d by the  gra nt. In tha t ve in, de mons tra ting tha t the  public inte re s t is  a ga ins t pe rmitting

AWC to even begin providing se rvice  would require  some  showing tha t it is  somehow incompetent to

hold a ny CC&N. Effe ctive ly this  focus e s  the  inquiry on whe the r AWC is  fit a nd prope r to hold a

CC&N.

1 3 III. RES P ONS E TO MOTION TO S TRIKE
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1 9 Furthe r,

20

In re sponse  to AWC's  Motion to S trike , S ta ff be lieves  it would be  inappropria te  to grant such

motion. Tra ditiona lly, the  Commiss ion offe rs  a n opportunity for a ll pa rtie s  to pre se nt such e vide nce

a s  the y be lie ve  re le va nt a nd he lpful to the ir re s pe ctive  pos itions . The  Commis s ion s pe cifica lly

desired tha t the  remand proceeding be  "broad in scope  so tha t the  Commission may deve lop a  record

to cons ide r the  ove ra ll public inte re s t unde rlying se rvice  to the  Colma n prope rty tha t is  include d in

the  e xte ns ion a re a  gra nte d by De cis ion No. 66893." De cis ion No. 69722 a t 20. S ta ff

be lieves  tha t Corr man should have  an opportunity to pre sent the  ca se  they be lieve  expre sse s  the ir

22
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21 position on the  merits  of the  proceeding.

To the  e xte nt tha t the  le ga l is s ue s  tha t gove rn the  na ture  of this  proce e ding ma y ha ve  the

e ffect of focus ing the  factua l inquiry, Corr man should have  an opportunity to demons tra te  tha t the ir

pre -filed te s timony is  re levant and addresses  these  lega l issues . Indeed, it is  difficult to conclude  tha t

the  te s timony Colma n provide d is  pre clude d by the  na ture  of the  le ga l s ta nda rd gove rning this

matte r when the  applicable legal issues  a re  s till be ing brie fed. It would thus  be  premature  to grant the26

27 Motion  to  S trike .

28
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Cons ide ring the  circums ta nce s  a nd pos ture  of the  pre s e nt proce e ding a nd the  e xte nt of

3 inquirie s  tha t the  re le va nt ca se  la w pe nnie s  in CC&N de le tion proce e dings , S ta ff be lie ve s  tha t the

4 na ture  of the  proceeding will of necess ity be  na rrower than the  scope  advoca ted by Cornrnan. Absent

5 an opportunity for AWC to demons tra te  tha t it is  willing and able  to re spond to rea sonable  reques ts

6 for se rvice  a t a ppropria te  ra te s , the  sole  jus tifica tion for de le tion of a  CC&N unde r a  public inte re s t

7 a na lys is  is  iflAwc is  s imply not fit a nd prope r to hold a  CC&N. As  Cornina n is  re que s ting de le tion

8 for only the  portion of the C C &N e xte ns ion te rritory tha t it occupie s , this  will like ly prove  difficult to

9 demonstra te  s ince  it approves AWC to serve  the  remainder of the  certifica te area.
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10 RESPECTFULLY SUBMITTED this15th day of February, 2008.
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Charles  H. Ha ins
Attorne ys , Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
(602) 542-6020
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Origina l and thirteen (13) copies
of the  foregoing were  filed this
15th day of Februa ry, 2008 with:
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85008

20 Copy of the  foregoing ma iled this
15' day of Februa ry, 2008 to:
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Robert W. Geake, Esq.
ARIZONA WATER COMP ANY
p. 0. Box 29006
Phoenix, AZ 85038
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Steven A. Hirsch, Esq.
BRYAN CAVE LLP
Two North Centra l Avenue , Suite  2200
Phoenix, AZ 85004-4406
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Jeffrey W. Crockett, Esq.
S NELL & WILMER
One Arizona Center
Phoenix, AZ 85004
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